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Abstract— Posthumous reproduction, involving the 

conception of a child using the sperm, eggs, or embryos of a 

deceased individual, raises considerable legal, ethical, and 

social dilemmas. This paper explores issues related to consent, 

reproductive autonomy, genetic material ownership, 

inheritance, and the rights of children conceived 

posthumously. It provides a comparative analysis of the 

strategies adopted by France, the United Kingdom, the United 

States, and Israel, highlighting the lack of a consistent 

international framework. The paper places a particular 

emphasis on India, where the Assisted Reproductive 

Technology (Regulation) Act, 2021, and the Surrogacy 

(Regulation) Act, 2021 do not explicitly address posthumous 

reproduction. It reviews the 2024 ruling by the Delhi High 

Court in Gurvinder Singh & Anr. v. Sir Ganga Ram Hospital 

& Ors., which dealt with the release of a deceased individual's 

cryopreserved semen to his legal heirs. The paper underscores 

ongoing ambiguities concerning consent, the rights of spouses 

and parents, the legal status of gametes, parentage, 

inheritance, and the rights of children born through 

posthumous reproduction. It concludes that India needs a 

comprehensive legislative framework to govern posthumous 

reproduction, ensuring a balance between reproductive 

autonomy, family interests, human dignity, and the welfare of 

the child born as a result. 
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I. INTRODUCTION 

Posthumous reproduction refers to conceiving a child 

using the sperm, eggs, or embryos of a person after that 

person has died. A generation ago this would have read as a 

thought experiment in a bioethics seminar; today it is a 

recurring fact pattern in hospitals, fertility clinics, and 

courtrooms across several countries. The shift has been 

driven almost entirely by the maturing of cryopreservation 

science the ability to freeze gametes and embryos and keep 

them viable for years, sometimes decades, without 

meaningful degradation. What was once a fringe possibility 

has become a foreseeable consequence of routine oncology 

care and, in some cases, of sudden and unplanned death. 

 

 

Two broad fact patterns recur across the reported cases. 

The first involves a person who, anticipating that medical 

treatment will compromise their fertility, deliberately banks 

sperm or eggs before beginning chemotherapy, 

radiotherapy, or another fertility-damaging intervention, 

and then dies before ever using the stored material. The 

second involves an unplanned death an accident, a sudden 

illness, a death in military service after which a grieving 

spouse or parent asks a hospital to retrieve sperm within 

hours, hoping to preserve some future possibility of a 

biological child. Both patterns force the same underlying 

question on the legal system: should the law permit a child 

to be created using the genetic material of a person who is 

no longer able to consent to it, object to it, or take any part 

in raising the resulting child? 

The stakes are not merely medical. Posthumous 

reproduction sits at the junction of family law, property 

law, succession law, and constitutional rights, none of 

which were designed with a genetically linked but 

permanently silent party in mind. It also raises distinct 

ethical questions about the welfare of a child conceived 

with the deliberate knowledge that one parent will never be 

present, and distinct social questions about who a spouse, a 

parent, a more distant relative should be entitled to make 

this decision on the deceased's behalf when the deceased 

left no clear instructions. 

This article examines the subject in four stages. It begins 

with a description of the medical and technical background 

and the ethical debates that background has generated. It 

then surveys how several major jurisdictions France, the 

United Kingdom, the United States, Israel, and, more 

briefly, Australia and Canada have dealt with the issue 

through legislation and case law. It devotes particular 

attention to India, where no dedicated statute exists and 

where the Delhi High Court's 2024 ruling in Gurvinder 

Singh has, at least provisionally, filled a gap that 

Parliament has yet to address. It concludes with a critical 

assessment of the unresolved questions that remain even 

after that ruling, and with concrete suggestions for the 

legislative framework India still needs. 

 



 
International Journal of Recent Development in Engineering and Technology 

Website: www.ijrdet.com (ISSN 2347-6435 (Online) Volume 15, Issue 08, August 2026) 

1095 

II. UNDERSTANDING POSTHUMOUS REPRODUCTION 

 What It Involves 

Posthumous reproduction typically relies on Assisted 

Reproductive Technology (ART) a family of clinical 

procedures that achieve pregnancy by manipulating sperm 

or eggs outside the body before transferring the gamete or 

embryo into a woman's reproductive tract. The most 

commonly used techniques include In-Vitro Fertilisation 

(IVF), in which an egg is fertilised outside the body and the 

resulting embryo is transferred to the uterus; Gamete Intra-

Fallopian Transfer (GIFT), in which sperm and egg are 

placed directly into the fallopian tube to allow fertilisation 

to occur naturally; cryopreservation, the freezing and long-

term storage of gametes or embryos at very low 

temperatures; and gestational surrogacy, where an embryo 

is carried to term by a woman who is not the intended 

genetic or legal mother. 

Two recurring fact patterns dominate the reported 

disputes. The first, planned cryopreservation, involves a 

person expecting to undergo a fertility-damaging medical 

treatment chemotherapy or radiotherapy for cancer being 

the most common trigger who banks sperm or eggs in 

advance as a precaution, and who then dies, sometimes 

from the underlying illness and sometimes from an 

unrelated cause, before ever retrieving or using the stored 

material. The second, post-mortem retrieval, involves the 

surgical extraction of sperm from a man shortly after an 

unexpected death, typically within twenty-four to thirty-six 

hours in order to preserve viability, almost always at the 

urgent request of a spouse or parents who had no 

opportunity to discuss the question with the deceased 

beforehand. 

Because cryopreserved genetic material can remain 

usable for many years  occasionally decades  disputes over 

its fate do not necessarily arise immediately after death. A 

hospital or fertility clinic may hold a sample in storage for 

years while relatives decide whether to pursue its use, 

while family disagreements are resolved, or while the legal 

position is clarified. This means courts are frequently called 

upon to rule, long after the death in question, on the 

disposition of a sample belonging to someone who has 

been unable to express a view on the matter for a 

considerable period of time, and whose surviving relatives 

may themselves have changed their minds or their 

circumstances in the interim. 

 

 

 

 

 Why The Law Struggles With It 

Family law, property law, and succession law were all 

built on an underlying assumption: that the person at the 

centre of a legal act is present, or was at least alive recently 

enough that their wishes can be reliably established, 

consulted, or clarified. Posthumous reproduction breaks 

that assumption in a particularly stark way. The person 

whose genetic material is at the centre of the dispute is not 

simply unavailable in the way a missing witness or an 

absent party might be they are permanently and irreversibly 

incapable of confirming, revising, or withdrawing any 

decision they may once have made. There is no waiting for 

them to return, no possibility of a later clarification, and no 

scope for changed circumstances to alter what they would 

have wanted. 

Faced with this gap, courts across several jurisdictions 

have had to improvise by borrowing legal reasoning 

developed for entirely different purposes. French courts 

reached for bailment and contract principles more 

commonly used to resolve disputes over the return of stored 

property. British and American courts reached for property 

and inheritance doctrine, treating a stored sample as an 

asset capable of passing to an heir or beneficiary. Indian 

courts, following the same path, have combined this 

property-based reasoning with constitutional arguments 

rooted in bodily autonomy and reproductive freedom 

doctrines that were themselves developed in contexts 

having nothing to do with cryopreserved gametes, such as 

contraception, abortion, and privacy litigation. 

 The Broader Context: Why This Question Keeps Recurring 

It is worth pausing on why posthumous reproduction has 

moved from a rare curiosity to a recurring legal question 

rather than remaining an isolated anomaly. 

Cryopreservation is now a standard offering at most major 

fertility clinics and cancer centres, recommended almost 

routinely to younger patients facing treatments known to 

affect fertility. Armed forces in several countries have, at 

various points, offered gamete-banking facilities to 

personnel before deployment. The consequence is a 

growing population of stored samples belonging to people 

who, statistically, will in some cases die before ever using 

them whether from the underlying illness that prompted the 

banking in the first place, or from an entirely unrelated 

cause years later. Each such sample is, in effect, a dormant 

legal question waiting for a family member to ask a clinic 

to release it, and for a court, in the absence of legislative 

guidance, to decide what the answer should be. 
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III. ETHICAL DIMENSIONS 

Bioethicists who examine posthumous reproduction 

generally return to the four classical principles of medical 

ethics autonomy, beneficence, non-maleficence, and justice 

and weigh the interests of four distinct stakeholders: the 

deceased person whose genetic material is at issue, the 

individual or family seeking to use it, the child who may be 

born as a result, and the wider society within which that 

child will be raised. 

Autonomy And Consent 

Whether the deceased's autonomy has genuinely been 

respected is the single most contested question in this area. 

Where a person has left explicit, contemporaneous, written 

consent authorising posthumous use of their gametes, most 

ethical and legal frameworks agree that honouring that 

consent protects reproductive autonomy in much the same 

way that honouring a will protects testamentary autonomy 

the person made a considered decision while alive, and the 

law's role is simply to give effect to it after death. 

The harder cases involve inferred consent. Consider 

someone who freezes sperm purely as insurance against the 

fertility-damaging effects of cancer treatment, without ever 

recording what should happen to the sample if they do not 

survive. It is genuinely unclear, in such a case, whether the 

act of banking the sample reflects a considered wish for 

posthumous reproduction, or simply a wish to preserve the 

option of having children later in life, on the unstated 

assumption that the person banking the sample would 

themselves be alive to make that decision. Treating silence 

on this specific point as equivalent to affirmative consent 

risks attributing to the deceased a decision they may never 

have actually made. 

Interests Of The Resulting Child 

A recurring criticism of posthumous reproduction is that 

it deliberately creates a child who will never have the 

opportunity to know one of their biological parents  a 

situation sometimes described, not entirely charitably, as 

manufacturing a “pre-planned orphan.” Defenders of the 

practice respond that children conceived through 

anonymous sperm donation, or born after a parent's death 

from some unrelated and unforeseen cause a father who 

dies in an accident during the pregnancy, for instance are 

not automatically regarded as harmed merely because one 

parent is absent from birth, and argue that the same 

reasoning need not categorically rule out posthumous 

conception either. 

 

Whatever position one takes on that debate, most legal 

systems that do permit posthumous reproduction insist that 

the resulting child's legal status be clearly settled in 

advance: legitimacy, inheritance rights, and birth-

registration status should not be left ambiguous simply 

because the child was conceived after one parent's death. A 

child's practical and legal security should not depend on 

how a court eventually resolves a dispute between a 

hospital and surviving relatives that began long before the 

child was ever conceived. 

 Sociocultural And Religious Perspectives 

Comparative research across different countries reveals 

no single religious consensus on posthumous reproduction. 

People who describe themselves as strongly religious 

appear, on the whole, somewhat less inclined to personally 

endorse gamete retrieval after death; yet a considerable 

share of highly religious respondents in the same studies 

still support the idea in principle when asked about it in the 

abstract. This suggests that religious belief shapes attitudes 

toward posthumous reproduction without straightforwardly 

determining them personal circumstance, family pressure, 

and the particular facts of a case all appear to matter as 

much as doctrine. 

In the Indian context specifically, attitudes appear to be 

driven less by religious teaching as such than by a broader 

and older cultural emphasis on lineage, continuity of the 

family name, and the social importance attached to having 

a descendant to carry a family forward. Indian courts have 

explicitly taken this cultural backdrop into account when 

deciding whether grandparents may pursue a genetic 

grandchild using a deceased child's stored gametes treating 

it not merely as a private family wish but as something the 

Indian social context renders unusually significant. 

Risk Of Commercialisation 

India's own recent history adds a further layer of concern 

that is largely absent from the Western case law. Before the 

2021 reforms, India had become one of the world's largest 

hubs for commercial surrogacy, attracting international 

clients seeking arrangements that were prohibited or 

heavily restricted in their home countries. Against that 

backdrop, there is a particular anxiety that gametes 

retrieved from a deceased person could be treated as a 

tradeable commodity inherited, sold, or otherwise 

commercially exploited rather than as material intimately 

bound up with a specific person's identity and reproductive 

dignity.  
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Indian courts, aware of this history, have responded by 

expressly and repeatedly confining any authorised use of 

retrieved gametes to non-commercial, family-building 

purposes, and by treating any hint of commercial motive as 

a reason to refuse relief. 

The Asymmetry Between Sperm And Egg Retrieval 

Almost all of the reported litigation, in India and abroad, 

concerns sperm rather than eggs, and this is not an accident 

of case selection. Sperm retrieval after death is a 

comparatively quick surgical procedure that can be 

performed within a day or two of death with reasonable 

prospects of success, and stored sperm from a living donor 

can be frozen with well-established protocols. Egg 

retrieval, by contrast, ordinarily requires hormonal 

stimulation of the ovaries over a period of days before the 

eggs can be collected a process that is simply impossible to 

carry out after death. As a result, posthumous reproduction 

using a deceased woman's own eggs almost always 

depends on eggs she froze during her lifetime, in 

anticipation of a later choice she herself never got to make, 

rather than on any process resembling post-mortem 

retrieval. This asymmetry means that most of the legal 

doctrine developed so far  including the Indian case law 

discussed below has effectively been built around the male 

reproductive case, leaving open how courts would 

approach an equivalent dispute involving a deceased 

woman's eggs or embryos. 

 The Passage Of Time And The Reliability Of Consent 

A further ethical complication, distinct from the consent 

question itself, concerns how much weight should be given 

to consent recorded years, or even decades, before a dispute 

over use finally reaches a court. A person's views about 

reproduction, family, and their own mortality can change 

substantially over a long life; a consent form signed at 

twenty-five, before marriage or children, may not reliably 

reflect what the same person would have wanted at forty, 

had they lived. Because cryopreserved material can remain 

viable for very long periods, this is not a hypothetical 

concern it is a real feature of several reported disputes, and 

one that any future legislative framework will need to 

address, whether through mandatory renewal of consent at 

intervals or through some other mechanism for testing 

whether stored consent remains a reliable guide to the 

deceased's actual wishes. 

 

 

IV. THE INTERNATIONAL LEGAL LANDSCAPE 

 France Parpalaix V. Cecos (1984) 

One of the earliest and most influential cases in this field 

involved Alain Parpalaix, a young man who died of 

testicular cancer after banking sperm at CECOS, a state-run 

sperm bank, before beginning treatment. When CECOS 

refused to release the sample after his death, his widow, 

Corinne Parpalaix, brought legal proceedings to obtain it. A 

French court ruled in her favour, treating the arrangement 

between Parpalaix and the sperm bank as broadly 

analogous to a bailment tied to the couple's shared 

reproductive intentions the bank, in other words, was 

simply holding the sample on the couple's behalf and had 

no independent right to withhold it once the surviving 

spouse sought its return. 

The public debate the case generated ultimately pushed 

France toward considerably tighter regulation than the 

outcome in Parpalaix itself might have suggested. Under 

current French law, posthumous insemination is largely 

prohibited unless the deceased left explicit prior consent 

specifically addressing that scenario, reflecting a policy 

preference for children being conceived and raised within a 

household of two living parents rather than through 

arrangements initiated after one parent's death. 

United Kingdom - R V. Hfea, Ex Parte Blood (1997) And 

Yearworth (2009) 

Diane Blood's husband fell into a coma and died of 

bacterial meningitis. While he was comatose, sperm was 

retrieved from him without the written consent that the 

Human Fertilisation and Embryology Act 1990 required for 

its storage and subsequent use. The Human Fertilisation 

and Embryology Authority initially refused to permit Mrs 

Blood to use the sperm, or even to export it for treatment 

elsewhere, precisely because the statutory consent 

requirement had not been satisfied. The Court of Appeal 

nonetheless allowed her to travel to Belgium for treatment, 

relying on the European Union right to receive medical 

services across borders even though domestic law would 

have prohibited the sample's use within the UK itself. The 

case exposed, in a very public way, how rigid the written-

consent requirement could be when applied to a genuinely 

unplanned and sudden death, and it prompted subsequent 

legislative reform, including provision for the retrospective 

legal recognition of the deceased as a parent for birth-

registration purposes. 
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A related but conceptually separate case, Yearworth v. 

North Bristol NHS Trust (2009), held that sperm samples 

stored by a hospital could be treated as the legal “property” 

of the man who provided them, which allowed the 

claimants in that case to bring a successful claim in tort 

when the hospital's negligence resulted in the destruction of 

their stored samples. Although decided entirely outside the 

posthumous-reproduction context none of the claimants in 

Yearworth had died  this property-based characterisation of 

gametes has proven influential well beyond English tort 

law, and, as discussed later in this article, it forms an 

important part of the reasoning the Delhi High Court 

adopted in 2024. 

 United States - Hecht V. Superior Court (1993) And Astrue 

V. Capato (2012) 

Before taking his own life, William Kane banked sperm 

and left explicit instructions in his will directing that it be 

given to his partner, Deborah Hecht, for possible future 

use. Kane's adult children from an earlier marriage 

challenged the release of the sample, but the California 

Court of Appeal held that sperm could properly be treated 

as property subject to testamentary disposition, and gave 

effect to Kane's clearly expressed wishes over his children's 

objections. 

A related but distinct question reached the U.S. Supreme 

Court in Astrue v. Capato: whether twins conceived 

through IVF after their father's death, using sperm he had 

banked before he died, were entitled to Social Security 

survivor benefits as his children. The Court held that 

eligibility for such benefits turns on state inheritance law 

rather than on any single, uniform federal standard of 

biological parentage, producing markedly different 

outcomes depending on which state's law applies to a given 

family. Only a small number of states, Louisiana and Texas 

among them, have enacted legislation specifically 

addressing the status of posthumously conceived children; 

the majority of American states have no such statute at all, 

leaving the question to be resolved, much as in India, 

through individual judicial decisions rather than clear 

legislative guidance. 

 Israel 

Israel is widely regarded as the most permissive of the 

major jurisdictions that have grappled with this issue.  

 

 

 

 

 

In one widely publicised case, the parents of a soldier 

killed in action successfully obtained permission to retrieve 

and use his sperm, which ultimately resulted in the birth of 

a genetic grandchild carried by a surrogate the family 

selected despite the complete absence of any written 

consent from the son himself regarding posthumous use. 

Israeli authorities have generally been willing to permit 

such retrieval and use by inferring consent from broader 

circumstantial evidence of the deceased's life and values, 

such as being in a long-term committed relationship or 

having previously expressed a wish to have children. Israel 

is also distinctive among the major jurisdictions in 

explicitly recognising claims brought by grieving parents in 

their own right, rather than confining standing to a 

surviving spouse or partner alone a position closer to the 

one Indian courts have since adopted than to the position 

taken in France, the UK, or most of the United States. 

Australia And Canada: Two Further Comparative Models 

Australia regulates this area at the state rather than the 

federal level, and the resulting rules vary somewhat 

between jurisdictions, but a broadly common pattern has 

emerged: where the deceased left clear written consent to 

posthumous use, clinics and courts will generally give 

effect to it; where no such consent exists, applicants must 

typically seek judicial authorisation, and courts asked to 

grant it engage in a fact-specific inquiry into what the 

deceased would probably have wanted, based on evidence 

of their relationship, their stated intentions, and the 

circumstances in which the sample came to be stored in the 

first place. 

Canada's federal Assisted Human Reproduction Act 

takes a stricter, more categorical approach, requiring 

written consent given by the person before death as a 

precondition for any posthumous use of their reproductive 

material. In practice, this has not entirely prevented 

litigation: provincial courts have on occasion granted 

orders permitting the retrieval of sperm shortly after death 

even where consent to eventual use remains unresolved, 

reasoning that retrieval preserves the possibility of a lawful 

use later without itself authorising that use a two-step 

approach that separates the question of preserving the 

material from the question of what may ultimately be done 

with it. 
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Comparative Summary 

JURISDICTION APPROACH 

France Following Parpalaix v. CECOS (1984), 

posthumous insemination is generally barred 

absent explicit prior consent; the bioethics 

code treats the couple's joint reproductive 

project as ending with death unless that 

consent is on record. 

United Kingdom Use is permitted where written consent is on 

record, under the Human Fertilisation and 

Embryology Act framework clarified in R v. 

HFEA, ex parte Blood (1997); Yearworth 

(2009) supplies a property-based fallback for 

negligent destruction claims. 

United States No uniform federal rule; governed instead 

by a patchwork of state laws on property, 

inheritance, and consent. Astrue v. Capato 

(2012) ties survivor-benefit eligibility to 

state law, and only a few states legislate 

specifically for posthumously conceived 

children. 

Israel Comparatively permissive; allows retrieval 

and use even without explicit written 

consent, inferred from the deceased's 

circumstances, and uniquely recognises 

parental (not just spousal) claims. 

Australia Regulated state-by-state; most states require 

either the deceased's written consent or, 

failing that, judicial authorisation that 

weighs the deceased's presumed wishes 

before a sample may be released or used. 

Canada The Assisted Human Reproduction Act 

requires written consent given before death 

for posthumous use of reproductive material; 

provincial courts have occasionally granted 

retrieval orders while consent for use itself 

remains outstanding. 

India No dedicated statute, but courts have 

allowed gametes to pass to legal heirs where 

consent to cryopreservation is shown and the 

intended use is non-commercial (Gurvinder 

Singh, Delhi HC, 2024). 

V. THE INDIAN LEGAL FRAMEWORK 

India has no statute dedicated specifically to posthumous 

reproduction, and neither of its two most relevant recent 

laws the ART Act and the Surrogacy Act, both passed in 

2021 was drafted with this particular scenario in mind. The 

result is a regulatory space that the courts have had to 

navigate largely on their own, drawing on general legal 

principles rather than any purpose-built statutory scheme. 

The Assisted Reproductive Technology (Regulation) Act, 

2021 

The ART Act regulates the operation of ART clinics and 

gamete banks throughout the country. It requires written, 

informed consent for the donation, storage, and use of 

gametes; establishes age and medical-screening criteria that 

donors must satisfy; and creates a National Registry 

intended to bring ART clinics and banks under a common 

regulatory umbrella for the first time. What the Act does 

not do is address, in any explicit way, whether a deceased 

person's surviving spouse or parents may lawfully use 

gametes that person had stored during their lifetime a 

silence that has left this specific and increasingly common 

question entirely open. 

 The Surrogacy (Regulation) Act, 2021 

The Surrogacy Act confines lawful surrogacy 

arrangements to an “intending couple,” a term defined, in 

its original form, as a legally married Indian man and 

woman who satisfy specified age requirements and who 

can demonstrate medically certified infertility. Subsequent 

amendments have expanded this definition somewhat to 

bring certain categories of single women within its scope. 

The statute is entirely silent, however, on surrogacy sought 

by grandparents wishing to have a genetic grandchild, and 

equally silent on surrogacy arrangements that rely on 

genetic material drawn from a deceased person's estate 

rather than from a living intending parent. This drafting gap 

became a central pillar of the government's subsequent 

challenge to the Delhi High Court's ruling, discussed in 

detail below. 

 Succession And Property Law 

In the absence of any ART-specific statutory guidance, 

Indian courts have turned instead to general principles of 

property and succession law to determine who is entitled to 

claim a deceased person's cryopreserved gametes. This 

approach closely parallels the reasoning adopted in 

Yearworth in the United Kingdom, where a stored semen 

sample was treated as a form of property capable of passing 

to legal heirs under ordinary succession rules, rather than 

being left in an entirely unregulated legal category.  
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The classification carries real significance, and remains 

genuinely contested, because it places genetic material 

something intimately connected to personal identity and 

reproductive freedom in a way that most inheritable 

property is not  within the same broad legal category as 

conventional inheritable assets such as money, land, or 

personal belongings. 

The Constitutional Dimension 

Running alongside the property-law analysis is a distinct 

constitutional strand of reasoning, drawing on India's now 

well-established jurisprudence recognising reproductive 

autonomy and personal liberty under Article 21 of the 

Constitution. Indian courts have, in other contexts, 

recognised that decisions about whether, when, and how to 

reproduce fall within the sphere of personal liberty and 

privacy that Article 21 protects, and that this protection 

extends to decisions about the use of one's own 

reproductive material. Extending that reasoning to the 

posthumous context is not entirely straightforward, since 

the constitutional right in question was developed to protect 

a living person's own choices, and it is a further step to treat 

it as also protecting a deceased person's earlier choices, or 

as generating a corresponding entitlement in the deceased's 

surviving relatives. Even so, this constitutional backdrop 

has supplied Indian courts with an additional interpretive 

resource beyond ordinary property and succession doctrine 

when reasoning toward outcomes that permit posthumous 

use in cases of demonstrated prior consent. 

VI. INDIAN CASE LAW 

Gurvinder Singh & Anr. V. Sir Ganga Ram Hospital & 

Ors. (Delhi High Court, 2024) 

This is currently India's leading, and most thoroughly 

reasoned, judicial decision on posthumous reproduction. 

Preet Inder Singh, an unmarried thirty-year-old, was 

diagnosed with Non-Hodgkin's Lymphoma. Anticipating 

that the chemotherapy he was about to undergo might 

permanently affect his fertility, he consented to have his 

semen cryopreserved; the sample was stored at the fertility 

laboratory of Sir Ganga Ram Hospital in New Delhi in 

June 2020. He completed his course of treatment but died 

of the disease in September 2020, having never married 

and having left no children. 

His parents, Gurvinder Singh and Harbir Kaur, 

subsequently asked the hospital to release the frozen 

sample so that they could pursue surrogacy and have a 

biological grandchild carrying their son's genetic line 

forward.  

The hospital declined the request, citing the absence of 

any formal internal policy governing the release of stored 

samples to parents, as opposed to a surviving spouse, and 

pointing to the complete lack of statutory guidance 

addressing the question one way or the other. Faced with 

this refusal, the parents petitioned the Delhi High Court. 

Recognising that the case raised difficult and largely 

unprecedented questions of statutory interpretation with 

implications well beyond the immediate parties, the Court 

impleaded the Union Ministry of Health and Family 

Welfare as a party to the proceedings in November 2022, 

ensuring that the government's own position on the 

underlying policy questions would be placed on record. 

Holding 

In October 2024, Justice Pratibha M. Singh allowed the 

petition, reasoning through several distinct steps. First, the 

Court held that Indian law contains no express statutory 

prohibition on posthumous reproduction, and that the mere 

absence of a permissive statute should not, by itself, be 

read as an implicit prohibition particularly where doing so 

would leave a valuable and irreplaceable sample in 

indefinite legal limbo. Second, drawing directly on the 

reasoning in Yearworth, the Court held that a semen 

sample constitutes a form of genetic property capable of 

devolving to the deceased's legal heirs in the same manner 

as other property forming part of an estate. Third, on the 

facts, the Court found that the son had given clear and 

considered consent to cryopreservation before his death, 

and that there was no evidence of any kind suggesting he 

objected to its eventual reproductive use; on that basis, his 

parents, being his legal heirs in the absence of any 

surviving spouse or children, were held entitled to the 

sample. 

The Court placed particular weight on the fact that the 

parents' intended use was strictly non-commercial and 

confined to a genuine family-building purpose, expressly 

distinguishing the case from the commercial-surrogacy 

concerns that Indian legislation has been specifically 

designed to restrict since the 2021 reforms. It also 

observed, somewhat pointedly, that the existing statutory 

framework  limited as it is to the ART Act, 2021 and the 

Surrogacy Act, 2021 leaves a clear and consequential gap 

on precisely this question, and it invited the Ministry of 

Health to give serious consideration to whether dedicated 

rules or fresh legislation are now needed to address it 

directly rather than leaving the matter to future litigation.  

 

 

 



 
International Journal of Recent Development in Engineering and Technology 

Website: www.ijrdet.com (ISSN 2347-6435 (Online) Volume 15, Issue 08, August 2026) 

1101 

Finally, the Court situated its reasoning within the Indian 

social context, observing that it is culturally unremarkable 

in India for grandparents to raise children in the absence of 

parents whether because of separation, divorce, or death 

and noting that Indian courts have, in other contexts, 

previously been prepared to grant custody to grandparents 

in broadly comparable circumstances. 

Subsequent Government Challenge 

The Union Health Ministry has since challenged the 

ruling before a higher forum, arguing that it exceeds what 

either the ART Act or the Surrogacy Act was ever designed 

to permit, since both statutes are framed specifically around 

“intending couples” dealing with infertility, and neither 

contemplates grandparents seeking a genetic heir through a 

deceased child's stored gametes. The government has 

further pointed out that the ART Act expressly bars single 

individuals from commissioning surrogacy on their own 

behalf, and has argued that the Delhi High Court's ruling, 

by permitting parents to pursue surrogacy in this way, 

effectively allows that restriction to be sidestepped through 

a route Parliament never intended. The resulting dispute 

captures a broader and recurring tension in Indian public 

law: the tension between courts stepping in to resolve a 

genuine and pressing legislative gap, and the executive's 

concern that doing so risks the judiciary quietly assuming a 

law-making role that properly belongs to Parliament alone. 

 Bombay High Court -Widow's Claim To A Deceased 

Husband's Sperm 

Indian legal reporting also records an earlier case in 

which the Bombay High Court permitted a widow to use 

her deceased husband's cryopreserved sperm for assisted 

reproduction. The Court's reasoning rested on two related 

grounds: the husband's clearly documented prior consent to 

ART, and the fact that, as the surviving spouse, the 

widow's claim stood on considerably firmer legal and 

factual ground than a claim brought by parents alone would 

have. Read together with the later Delhi High Court 

decision in Gurvinder Singh, this earlier case suggests the 

outlines of an emerging, though still developing, judicial 

pattern: claims brought by a surviving spouse tend to be 

resolved relatively straightforwardly once documented 

consent is established, whereas claims brought by parents 

seeking a genetic grandchild raise more complicated and, 

until Gurvinder Singh, largely unaddressed questions about 

standing, inheritance, and the proper limits of familial 

claims to a deceased relative's reproductive material. 

 

 

 The 2018 Pune Instance 

Indian media reports also describe an earlier and 

considerably less formally litigated episode from Pune in 

2018, in which a mother is reported to have used her 

deceased son's preserved sperm in pursuit of surrogacy.  

No comprehensive reported judgment resulted from this 

episode, and the available public record is comparatively 

thin, but it is nonetheless frequently cited in later 

commentary and in subsequent litigation as early evidence 

that Indian families and fertility clinics were already 

grappling with this precise issue well before it reached the 

High Courts in a fully contested and judicially reasoned 

form. 

Related Constitutional Precedent 

Although not decided in the specific context of 

posthumous reproduction, two broader lines of Indian 

constitutional authority sit in the background of this entire 

area and inform how courts approach it. The Supreme 

Court's recognition, in cases concerning reproductive 

choice more generally, that decisions about whether and 

how to bear children fall within the protected sphere of 

personal liberty under Article 21, together with the Court's 

later and more sweeping recognition of a general 

constitutional right to privacy, together supply much of the 

doctrinal vocabulary  autonomy, dignity, bodily integrity  

that Indian courts have drawn on when reasoning toward 

outcomes in the posthumous-reproduction cases discussed 

above, even though neither line of authority was developed 

with this specific scenario in view. 

VII. CRITICAL ANALYSIS: GAPS AND THE WAY FORWARD 

India's current approach to posthumous reproduction is 

shaped almost entirely by judicial improvisation in the 

continuing absence of legislation, and this has both real 

advantages and real costs. On the positive side, the Delhi 

High Court's willingness to engage seriously with an 

obvious legal gap, rather than simply dismissing the 

parents' petition for want of statutory backing, allowed the 

Court to recognise a genuine and well-documented act of 

consent, and prevented what all parties agreed was a 

potentially valuable sample from being destroyed or left 

indefinitely in storage with no legal mechanism for its 

release. On the negative side, several important and 

recurring questions remain unresolved, and are unlikely to 

be fully or consistently settled through case-by-case 

litigation alone. 
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Standing of Parents versus Spouses 

The Surrogacy Act's “intending couple” framework was 

simply never designed with grandparents in mind, and its 

language does not naturally extend to cover them. While 

courts may, as the Delhi High Court did, read the statute 

sympathetically to accommodate a parent's claim in an 

appropriate case, doing so on a case-by-case basis creates 

real uncertainty about how far such claims might 

eventually extend to grandparents only, or potentially to 

siblings, more distant relatives, or even close friends who 

can demonstrate a sufficiently strong relationship with the 

deceased. It also raises the more fundamental separation-

of-powers question of whether it should be Parliament, 

rather than the judiciary, that draws these lines in the first 

place, given how consequential they are for family 

structure and inheritance law more broadly. 

Whether Consent to Cryopreservation Amounts to Consent 

to Posthumous Use 

In Gurvinder Singh itself, the deceased had consented to 

freezing his semen for a specific and narrower medical 

purpose  preserving his fertility ahead of chemotherapy  

and not, so far as the record shows, specifically so that his 

parents could use the sample to have a grandchild after his 

death. Treating that narrower consent as sufficient 

authorisation for the quite different act of posthumous 

reproduction arguably stretches the ordinary standard of 

informed consent that ART regulation elsewhere generally 

demands, a standard that typically requires clarity about the 

specific intended purpose and future use of stored 

biological material, not merely consent to the act of storage 

itself. A statutory consent form that expressly and 

separately addresses posthumous use  distinct from, and 

additional to, consent to storage for the person's own future 

use during their lifetime  along lines already established in 

the United Kingdom, would remove this ambiguity for 

future cases and spare both families and courts the 

difficulty of inferring an answer to a question the deceased 

was never actually asked. 

Status of the Resulting Child 

Neither the ART Act nor the Surrogacy Act settles basic 

questions of legal parentage, inheritance rights, or birth-

registration status for a child conceived through surrogacy 

after the genetic parent's death  a gap that becomes 

particularly acute where grandparents, rather than a 

surviving genetic parent, are the ones pursuing the child's 

birth. Who is recorded as the child's legal parent in such a 

case: the deceased genetic father, the commissioning 

grandparents, or some combination reflecting both 

relationships?  

What inheritance rights does the child hold, and against 

which estate? These questions matter for the child's 

practical security throughout their life, entirely independent 

of whatever dispute may have preceded conception 

between the family and the hospital, and they deserve a 

clear statutory answer rather than being left to be worked 

out, inconsistently, family by family. 

 Judicial Overreach or a Justified Response to a Legislative 

Vacuum? 

The government's challenge to Gurvinder Singh raises a 

question that extends well beyond the facts of that 

particular case: when a statute is genuinely silent on a 

scenario Parliament never considered, is it appropriate for a 

court to fashion a remedy by extending or reinterpreting the 

existing statutory language, or should the court instead 

simply decline relief and leave the matter to the legislature, 

however long that might take? There is a respectable 

argument on each side. Declining relief has the virtue of 

institutional restraint, but it risks leaving genuinely 

deserving parties and, in this specific context, an 

irreplaceable biological sample without any remedy at all 

for however many years it takes Parliament to act. Granting 

relief, as the Delhi High Court did, resolves the immediate 

case but creates precedent whose outer boundaries remain 

genuinely unclear until either a higher court or the 

legislature steps in to define them more precisely. 

 Need For A Dedicated Legislative Framework 

The Delhi High Court itself suggested, in terms, that the 

Ministry of Health should consider drafting specific 

guidelines or legislation to address this area 

comprehensively rather than leaving it to further litigation. 

A purpose-built framework of this kind would ideally 

specify, at a minimum: the required form and content of 

valid consent to posthumous use, distinct from consent to 

storage alone; a clear and reasonably bounded list of who 

may seek release of a deceased person's gametes, and in 

what order of priority as between a spouse, parents, and 

any other relatives; explicit treatment of gametes as a 

distinct, non-commercial category of inheritable property, 

subject to safeguards against sale or commercial 

exploitation; and a clear statement of the legal status, 

parentage, and inheritance rights of any child ultimately 

born as a result. Such a framework would provide far 

greater certainty than resolving these questions one dispute 

at a time, and would also bring India's approach closer into 

line with jurisdictions such as the United Kingdom that 

have already legislated comprehensively on these 

questions. 
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 A Suggested Model for Reform 

Drawing on the comparative material surveyed earlier in 

this article, any future Indian legislation in this area might 

usefully combine elements from more than one existing 

model rather than adopting any single jurisdiction's 

approach wholesale. From the United Kingdom's 

framework, India could adopt a clear, written, purpose-

specific consent requirement, addressing posthumous use 

as a distinct question from consent to storage. From the 

Israeli approach, India could retain  as Indian courts have 

already begun to do through case law  the recognition of 

parental as well as spousal standing, given the particular 

weight Indian courts have already placed on the cultural 

significance of lineage and grandparental involvement. 

From the Canadian model, India could adopt a two-step 

structure that separates the question of preserving a sample 

through retrieval from the separate and later question of 

whether its use should ultimately be authorised, giving 

families and hospitals breathing room to resolve consent 

questions without risking the irreversible loss of the sample 

itself in the interim. Combined with clear rules on 

inheritance of gametes as property and clear rules on the 

legal status of any resulting child, such a framework would 

go a considerable way toward resolving the specific gaps 

the Gurvinder Singh litigation has exposed. 

VIII. CONCLUSION 

Posthumous reproduction sits at a genuinely difficult 

intersection of medical technology, individual rights, 

family law, and public policy, and no single global 

consensus has emerged on how it should be handled. 

France remains cautious and restrictive; the United 

Kingdom regulates carefully around a written-consent 

requirement; the United States varies considerably from 

state to state; Israel is comparatively permissive and 

uniquely open to parental claims; and Australia and Canada 

each occupy intermediate positions with their own 

distinctive features. These differences are not simply 

technical variations they reflect genuinely different 

judgments about how to weigh the competing interests of 

the deceased, the surviving family, the resulting child, and 

the wider society, in a situation where the person whose 

genetic material is at the centre of the dispute can no longer 

speak for themselves. 

 

 

 

 

 

India's ART Act, 2021 and Surrogacy Act, 2021 do not 

address this scenario at all, and while the Delhi High 

Court's 2024 decision in Gurvinder Singh & Anr. v. Sir 

Ganga Ram Hospital & Ors. is a significant, carefully 

reasoned, and closely watched precedent, it was explicitly 

offered as a stopgap response to a legislative vacuum rather 

than as a substitute for one, and it remains under active 

challenge before a higher court as this article is written. 

Until Parliament legislates clearly on the form of valid 

consent, the identity of eligible claimants, the legal status 

of stored gametes, and the rights of any resulting child, 

India's approach to posthumous reproduction will continue 

to be worked out case by case, court by court  leaving 

grieving families to navigate a deeply personal and often 

painful set of questions without the certainty that clear, 

comprehensive legislation could and should provide. 
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